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 CORDY, J.  This case  concerns the constitutionality of the 

criminal harassment statute , G.  L. c. 265, §  43A ( a) , and  its 

application to acts of cyber harassment  among others .  

Specifically, we consider whether a pattern of harassing conduct 

that includes both communications made directly to the targets 

of the harassment and false communications made to third parties 

through I nternet postings solely for the purpose of encouraging 

th ose parties also to engage in harassing conduct toward  the 

targets can be constitutionally proscribed by the statute.  We 

also consider whether, to the extent that this  pattern of 

conduct includes sp eech,  that speech is protected by t he First 

Amendment to the Unite d States Constitution  or is unprotected 

speech  integral to the commission of the crime .  

 The defendants, William and Gail Johnson, were both 

convicted of criminal harassment .  William
2
 was also convicted of 

making a false , or "frivolous,"  report of child abuse , G.  L. 

c.   119, §  51A ( c) .  Among other things, t he defendants ' conduct  

includ ed posting information about the victims  online  along with 
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 The defendants and the victims are both married couples. 

Where appropriate the defendants and the victims are referred to 

by their first names given the common last name between each 

married couple.  
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false statements about items that the victims allegedly either 

had for sale or were giving away, with the object of encouraging 

unwitting third parties to repeatedly contact and harass the  

victi ms at their home and on their telephone .  The defendants 

also anonymously sent  hostile and ominous communica tions 

directly to the victims.   

 William claims that the criminal harassment statu te is 

facially unconstitutional,  arguing that it regulates protected 

speech and does not provide sufficient notice of the  type of 

conduct  that  is proscribed.  Additionally, both defendants argue 

that the statute is unconstitutional as  applied to their conduct 

because they did not engage in "fighting words," an unprotected 

category  of speech that we held could be constitutionally 

proscribed under the statute in Commonwealth  v. Welch , 444 Mas s. 

80 (2005) , abrogated on another ground by O'Brien  v. Borowski , 

461 Mass. 415 (2012) .
3
  Further , both defendants contend  that 

their conduct did not meet the statutory requirements  because 

their actions were not actually directed at the victims and 

there was inadequate evidence that their conduct caused any 

serious alarm  to the victims .  We conclude that the Legislature 

drafted a sufficiently specific statute that is not 

unconstitutional on its face ; that the defendants' conduct 
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included speech that was not protected by the First Amendment, 

but rather was integral to criminal conduct ; and, a ccordingly, 

that the statute is not unconstitutional as  applied to the 

defendants .  We also conclude that the defendants'  conduct as 

established at trial met  all of the statutory requirements  for a 

guilty verdict .   

 Background .  We summarize the facts that the jury could 

have found, reserving certain details for our analysis of the 

issues raised on appeal.  The victims, James "Jim" J. Lyons, 

Jr., and his wife, Bernadette, have lived on the same street as 

the defendants in And over  since around 2000.  In 2003, the 

defendants acquired a tract of land abutting the Lyons es '  

property and intended to subdivide and develop it.  The Lyonses , 

along with other neighbors, objected to the proposed development 

and years of litigation ensued between the parties.  By 2008, 

the relationship between the families had become strained and 

communication between the m was infrequent.  

 Gerald Colton, a chil dhood friend of the Johnsons, did not 

know the Lyons family prior to 2008.  Throughout the 1990s  and 

early 2000s , William  hire d Colton to work as a handyman on an 

hourly basis and to identify lots for potential real estate 
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development.  If William  later de veloped a lot Colton had 

identified, Colton would collect a finder's fee.
4
   

 In either late February or early March ,  2008, William  

telephoned Colton and enlisted him to play a series of " pranks "  

on Jim.  The ideas for these "pranks" were generated in seve ral 

ways:  (1) William  would directly instruct  Colton or  convey 

ideas through Gail ;  (2) the Johnsons would provide information 

about the Lyons family to Colton so that he could use this 

information to harass them ;  or (3) the Johnsons wou ld prompt 

Colton to think of idea s.   

 Over the course of thirty - five days in late March and early 

April ,  2008, the defendants, directly and through Colton, 

engaged in a series of acts directed at the Lyons family.  The 

Commonwealth alleged four separate a cts of harassment  in 

addition to the false report of child abuse,  and Colton was 

called as its key witness at the trial.  

 The first alleged act occurred on March 18, 2008, when 

Colton posted from his computer an ad vertisement  that appeared 

on the Internet site " Craigslist. "   The ad vertisement  provided 

the Lyons es '  home tele phone number and address and stated that 

                     

 
4
 Gerald Colton identified lots for William Johnson by 

placing his initials next to vacant lots on the sheet s of the 

town of Andover's board of as sessor s.  At trial, Colton admitted 

that his initials appeared to be next to the lot that later 

became the focus of litigation between the Johnsons and the 

Lyons es , but suggested that  the initials had been forged.  
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there were free golf carts available at this location on a 

"first come, first serve" basis.  The Lyons es  did not own any 

golf carts and had never used  Craigslist.  When Bernadette 

arrived home at 2:30 P. M. that same day, there were strangers in 

both her driveway and on the street near her ho me.  These 

individuals informed her about the ad vertisement  and explained 

that they were looking for golf carts.  In total, about thirty 

to forty people arrived at the Lyons es '  house  that afternoon , 

causing Bernadette to be "scared" and "fearful."   

 When Jim arrived home later that evening, he telephoned the 

poli ce, as Bernadette was in a state of " uneasiness" and Jim 

felt the incident was "really unusual" and "bizarre."  Andover  

police Sergeant Chad Cooper responded and advised Jim to contact 

Craigslist to remove the ad vertisement  and get the I nternet 

protocol ad dress for the computer that posted it.  In Sergeant 

Cooper's presence, Jim received numerous telephone calls from 

people inquiring about the golf carts.   When William  learned 

that the Craigslist ad vertisement  had been removed , he asked 

Colton to "put it ba ck up" and Colton complied.  After 

reposting, Colton testified that he and William  " laughed "  about 

it and Colton said that he would post another advertisement .   

 The second alleged act occurred on March 19 , when Colton 

posted a different Craigslist advertisement , selling "my late 

son's" motorcycle and directing interested parties to call Jim 



7 

 

on his cell ular  tele phone after 10 P. M.
5
  Colton then told 

William  about the post ing .  That night, Jim received "non - stop" 

telephone calls regarding the ad vertis ement , approximately 

twenty every ten minutes.  Sergeant Cooper responded again.  

These late night calls continued for months after the posting.   

 The third alleged act occurred o ne week later on March 26, 

when Colton sent  an electronic mail message (e - mail )  to the 

Lyonses  from a fictitious account.  The subject of the e - mail 

read, "It's just a game for me , " and the text stated ,  "Let The 

Games Begin!"  The e - mail contained Jim and Bernadette's 

personal identifying information, including names, home 

tele phone number and address, social security numbers, e - mail 

address, bank name and location, and Jim's date of birth and 

cell ular tele phone number.  At the bottom , the e - mail  stated :  

"Remember,  if you aren't miserable, I ain t happy!  Let's Play."  

Colton te stified that Gail had sent him  an e - mail with the 

Lyons es '  personal information.   

 The following evening, William  arrived at Colton's home and 

told Colton  that he wanted to call and "turn [Jim] in."  William 

had a piece of paper with a hot line telephone number  written on 

it  and proceeded to use Colton's home telephone  to call the 

Department of Children & Families  ( DCF)  to file a false report 

alleging  child abuse  by Jim .  William  later telephoned Colton to 

                     

 
5
 Neither Jim nor Be r nadette had a son who had passed away.  
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report  that a police cruiser and another vehicle w ere at the 

Lyonse s'  home.
6
   

 Investigator Carrie Riley of the DCF testified that an 

after - hours "child abuse hotline" had received a call from 

someone using fictitious information and reporting that Jim was 

physically abusing his son.  Riley and another i nvestigator 

arrived at the Lyon se s'  home at 10:30 P. M. and said they had to 

examine their son .  Jim testified that he and Bernadette were 

"panicked" and "frightened," but that, acting on the advice of 

their attorney , he  awakened their son and permitted Riley to 

inspect him.  Riley examined his body for marks and bruises.  

The DCF case was closed as the son denied any abuse and the 

investigators found no signs of it .   

 The fourth alleged act occurred on April 3, 2008, when 

Colton sent anoth er anonymous e - mail to the Lyonses  from another 

fictitious e - mail account.  The subject line was "Brian , " and 

the text read,  "What have you done J ames? .  .  . or . . . Why 

James?  You stole the innocence of a young man."  Shortly 

thereafter, Jim received a letter by postal mail purportedly 

sent from an individual named "Brian."  Brian claimed to have 

worked for Jim when he was fifteen  years  of age , accused Jim of 

sexually molesting him as a teenager ,  and threatened to press 

                     

 
6
 The jury were instructed that this alleged conduct was to 

be considered only in c onnection with the false report charge 

(G.  L. c.  119, §  51A [ c] ) and not the harassment charge .  
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charges against him.  Colton testi fied that William told Colton 

that he had sent the letter.
7
  Even though the allegations were 

false, reading the letter was "very tough" and "absolutely 

alarmed  [Jim ]."   

 Throughout this  entire time period, Colton consistently 

kept in contact with both defendants , letting them know what he 

was doing or had done to the Lyons family.  William  and Gail 

acquiesced to Colton's conduct and encouraged him to do more.    

 Procedural history .  Police traced the relevant I nternet 

activity back to C olton, who was c harged on June 5 , 2008, with 

stalking and identity fraud.  Colton sp ent seventeen days in 

jail  before posting bail.  On August 14, 2008, Colton made a 

statement taking respon sibility for the Internet postings and e -

mails and implicating the defendants in t he scheme.   

 The Johnsons were charged on October 16, 2008 ,  in Lawrence 

District Court with making a false report  of child abuse (G.  L. 

c.  119, §  51A [ c] ) ;  id entity fraud (G.  L. c.  266, §  37E);  

conspiracy (G.  L. c.  274, §  7);  and  criminal harassment (G.  L. 

c.  265, §  43A [ a] ).  Colton entered into a written plea 

                     

 
7
 On cross - examination, Colton acknowledged that ,  in a 2008 

statement, he told police that William showed him a copy of this 

letter in person while meeting with him somewhere near the 

Andover office of the Internal Revenue Service, and that, in a 

2010 statement , he  stated that William had called him and read 

aloud a "sick letter" that he had already sent to Jim.  
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agreement with the Commonwealth in exchange for his testimony 

against the Johnsons.   

 During pretrial proceedings, the defendants filed motions 

to dismiss, asserting  that  (1) the Commonwealth failed to 

provide discovery; (2) there was no probable cause that the 

defendants had committed any crime; (3) the destruction of 

evidence caused by the Commonwealth warranted dismissal; (4) the 

defendants' right to a speedy trial was violated; (5) venue for 

the charge of making a false r eport was improper; and (6) there 

was prosecutorial misconduct.  Al l of these motions were denied.   

 At the close of the Commonwealth's case, the Johnsons moved 

for required findings of not guilty on al l of the charges.  The 

judge  entered a finding of not guilty on the charge of identity 

fraud, but denied the defendants' motion in all other respects.  

The judge also denied the defendants' motion at the close of all 

of the evidence.  The charge of conspir acy was dismissed at the 

Commonwealth's request.   

 On December 1, 2011, a jury convicted the def endants of 

criminal harassment and convicted William  of making a false 

report of child abuse.  On the harassment charge , William  was 

sentenced to two and one - half years in the house of correction, 

eighteen months to be served with the balance suspended until 

December 1, 2014 ,  with probation conditions;  on the charge of 

making a false report of child abuse, he was fined $1 , 000.  Gail 



11 

 

was sentenced to two years in  the house of correction, six 

months to be served with the balance suspended until December 1, 

2014 ,  with probation conditions, and fined $1 , 000.  We 

transferred the defendants' appeal to this court on our own 

motion .    

 Discussion .  On appeal, the defendants make multiple claims 

of error regarding the Commonwealth's compliance with discovery 

rules, alleged prosecutorial misconduct, choice of venue, 

evidentiary rulings at trial, the sufficiency of the evidence, 

statements made in closing argument , and the right to a speed y 

trial.  We conclude  that the judge's rulings were correct and 

these claims are without merit.  

 We begin ,  however, with a discussion of the defendants' 

challenges to the constitutionality of G.  L. c.   265, §  43A ( a) 

( § 43A [ a] ) , both facial
8
 and as applied to them.  Such 

constitutional challenges are questions of law that we review de 

novo.  Commonwealth  v. Martin , 467 Mass. 291, 301 (2014).   

 A criminal conviction under § 43A ( a) requires proof  that   

" (1) the defendant engaged in a knowing pattern of conduct  or 

speech,  or series of acts, on at least three separate occasions; 

(2) the defendant intended to target the victim with the 

harassing conduct  or speech,  or series of acts, on each 

occa sion; (3) the conduct or speech, or ser ies of acts, were of 
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 Only William raises a facial claim on appeal .  
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such a nature that they seriously alarmed the victim; (4) the 

conduct or speech, or series of acts, were of such a nature that 

they would cause a reasonable person to suffer substantial 

emotional distress; and (5) the defendant committ ed the conduct 

or speech, or series of acts, ' willfully and maliciously ' " 

(citations omitted) .  Commonwealth  v. McDonald , 462 Mass. 236, 

240 (2012).   

 Although this court has previously construed the criminal 

harassment statute, it has not yet considered its  application to 

the type of conduct at issue here .  An analysis of whether the 

defendants' actions amounted to criminal harassment necessarily 

includes the consideration whether their conduct satisfied the 

statutory requirements and whether they engaged  in 

constitutionally protected speech.  

 1.   Facial challenge .  William  argues that § 43A ( a) is 

both unconstitutionally overbroad and vague.  He contends that 

the statute is dangerously susceptible of application to 

constitutionally protected speech and i s so vague that it leaves 

the public uncertain as to the conduct it prohibits.  His 

challenge fails on two accounts.  

 First,  the claim is raised for the first time on appeal , 

and consequently is waived .  See Commonwealth  v. Dockham, 405 

Mass. 618, 632 - 633  (1989).   Alt hough , as  the defendant  notes  in 

his reply brief , we are nevertheless not prevented from 
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considering his claim, we " rarely exercise []"  this power  and 

only do so in instances where a " serious and obvious "  mistake  

poses a " substantial risk of a miscarriage of justice. "  

Commonwealth  v. Oakes, 407 Mass. 92, 94 - 95 (1990) .      

 Second, the challenge fails because  the statute is neither 

overbroad nor vague.   William bear s the burden of showing " ' from 

the text of [the law] and from actual fact ' . . .  that  

substantial overbreadth exists " (citation omitted).   Virginia  v. 

Hicks , 539 U.S. 113, 122  (2003) .  As an initial matter, 

§ 43A ( a) is a statute directed at a course of conduct, rather 

than speech, "and the conduct it proscribes is ' not necessarily 

assoc iated with speech ' "  ( citation  omitted).   United States  v. 

Petrovic , 701 F.3d 849 , 856  (8th Cir. 2012)  (considering similar 

statute) .  In particular, §  43A ( a) specifically criminalizes "a 

knowing pattern of conduct  or series of acts   .  .  . directed at  

a specific person, which seriously alarms that person and would 

cause a reasonable person to suffer substantial emotional 

distress" ( emphases added).  As the United States Court of 

Appeals for the Ninth Circuit held  in United States  v. Osinger ,  

753 F.3d 939, 944  ( 9th Cir. 2014) , when considering a similar 

statute, because §  43A ( a) "proscribes harassing and 

intimidating conduct, the statute is not facially invalid under 

the First Amendment."   
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 Further, as the statute requires both malicious inten t  on 

behalf of the perpetrator  and substantial harm to the  victim ,  

" it is difficult to imagine  what constitutionally - protected 

speech would fall under these statutory prohibitions."  Id . , 

citing Petrovic , 701 F.3d at 856.   Contrary to William 's claim, 

the statutory elements such as " seriously alarms " " are not 

esoteric or complicated terms devoid of common understanding."  

Osinger ,  supra  at 945.  Rather , t hese  elements are similar to 

those that have led courts in other jurisdictions to uphold 

their criminal harassment statutes as constitutionally 

permissible.  See, e.g., State  v. Brown , 207 Ariz. 231 ( Ariz. 

Ct. App. 2004); Bouters  v. State , 659 So.  2d 235 (Fla.) , cert. 

denied, 516 U.S. 894 (1995) .   

 Together  the  component parts of the  statute provid e 

adequate no tice and safeguards to prevent its  application to  

protected  speech .   Contrary to William 's claim that the statute 

leaves it to the hearer of the speech to determine what conduct 

is criminal, the Commonwealth must prove that a defendant knew 

he or she was engaged in a pattern of conduct that intentionally  

targeted a victim  for the purpose of harassment with acts of 

such a nature that they would cause a reasonable person to 

suffer substantial emotional distress .  This scienter 

requirement undermines William 's claim that he could be  liable 

under § 43A ( a) if his actions were accidental and that  putative 
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harassers are at the mercy of a hearer's sensitiv iti es .  

Moreover, William has offered no meaningful evidence to show 

that the statute has a real and substantial deterrent on 

protected speech or  that it actually deni es fair notice of  what  

conduct  is proscribed .  The required e lements are clearly 

delineated such that § 43A ( a) leaves no putative harassers  

wondering  what is prohibited.  Accordingly, William 's facial 

challenge to §  43A ( a) fails.  

 2.   As- applied challenge .  The defendants' as - applied 

constitutional challenge also fails because the conduct in 

question was not protected speech, but rather a hybrid  of 

conduct and speech integral to the commission of a crime .  

Accordingly, § 43A ( a) , as applied to the defendants, does not 

implicate constitutionally protected speech rights.  

 "[I]t has never been deemed an abridgment of freedom of 

speech or press to ma ke a course of conduct illegal merely 

because the conduct was in part initiated, evidenced, or carried 

out by means of language, either spoken, written, or printed."   

United States  v.  Sayer , 748 F.3d 425, 433 (1st Cir. 2014) , 

quot ing Giboney  v. Empire Storage & Ice Co ., 336 U.S. 490, 502 

(1949) .   The defendants do not claim that creating fictitious 

I nternet postings and sending a letter falsely accusing someone 

of a crime constitute legal conduct.   Their conduct served 

solely to harass the Lyonses by lu ring numerous strangers and 




